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STAKEHOLDER RESPONSES 
 
Overview 

 
The majority of all submissions endorse the need to change the current prohibition of 
health claims. 

 
However, a number of issues were raised by respondents in relation to health claims 
generally.  

 
It was suggested that there was a need for a broad policy on the role of information 
and education to promote public health, based on sound evidence.  The government 
was seen by some respondents as taking a lead role on the delivery of nutrition 
information to the public. 

 
Some issues around costs and resourcing were raised as needing further consideration 
and clarification.  For example, if endorsement was permitted, then the cost of 
substantiation on the endorsing organisations would have to be considered, especially 
not-for-profit organisations.  Also, there was seen to be a need for government to 
adequately resource any regulatory process to ensure that this worked as it was 
intended. 

 
It was apparent from the submissions that there is a split between the food industry 
and health groups on a number of issues, such as: 

 
• the advantages/disadvantages to consumers from health claims; 
• the level of government regulation that should apply to health claims; and 
• the level of substantiation which should be required. 

 
These issues influenced the regulatory options favoured by the different groups of 
respondents. 

 

Comments on policy principles 
 
Generally there was support for the principles outlined in the consultation paper.  A 
comment on the preamble was that it should include reference to the government’s 
overall health policy and industry policy. 

 
A number of submissions suggested additional principles or amendments to the 
existing principles.  These suggestions are summarised below. 

 
Additional principles 

 

Respondents suggested including additional principles relating to the following: 
 
• protecting public health and safety; 
• protecting consumers from false, misleading or poorly understood information; 
• providing consumers with accurate information to enable them to make informed 

choices; 
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• requiring claims to be reviewed on a regular basis and modified or removed if 
evidence no longer supports them; and 

• preventing misleading or deceptive conduct. 
 
Changes t o existing principles 

 
Respondents suggested the following changes: 

 
Principle 2 – 
• should read ‘require the responsible use of scientifically valid nutrient, health and 

related claims’. 
 
Principle 5 – 
• should read ‘be cost effective for all parties’. 

 
Principle 6 – 
• should read ‘include a process of substantiation for all claims, utilizing 

independent experts as final arbitors of claims to be permitted and their 
conditions of use’; 

• the level of substantiation should be aligned with the level of claim or level of 
consumer promise. 

 
Principle 8 – 
• this principle would be better expressed as two separate principles; 
• need clarification of how this principle would be achieved – ie. concern over 

‘blurring’ of lines between consumer rights to monitor and report with 
responsibilities of enforcement agencies. 

Features of regulatory system – 

Point 1 
• should read ‘require pre-market approval’. 

 
Point 2 
• identify the ‘sectors’; 
• should read ‘promote the dissemination of nutritional advice and information to 

consumers’; 
• need to ensure consumers given factual information. 

 
Point 3 
• government should take a leading role therefore need to clarify the meaning of this 

point; 
• identify ‘industry’. 
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Comments on regulatory options 
 
The majority of health organisations support Option 2 - ‘Retain overall prohibition 
of health claims but allow health claims following substantiation on a case by case 
basis’ - but could see merit in aspects of Option 3 – ‘Substantiated generic claims 
and co-regulatory framework’. 

 
The majority of food industry submissions support Option 4 - ‘Risk management 
approach – differing levels of substantiation and regulation according to assessed 
risks and benefits’ - but with the inclusion of generic claims (Option 3). 

 
Very few submissions reported any level of support for Option 1 which provides for 
total prohibition of health claims, or Options 5 and 6 which provide for industry self- 
regulation and deregulation, respectively.  Therefore, the following deals with the 
issues raised on the preferred options 2, 3 and 4 only. 

 
Argument s for and a ga inst p referred Op t ions 

 
Options 2 and 3 

 

 
Support for these options came mainly from health organisations which considered 
that a mix of features would have the following benefits: 

 
• ensure credible information for consumers, thus creating consumer confidence, 

through a rigorous and defensible system of scientific substantiation via a 
government-controlled process; 

• be more cost-effective in the long run; 
• provide for codification which is the only way to ensure consumer confidence; 
• ensure pre-market approval; and 
• allow for endorsements. 

 
The food industry saw some disadvantages with these options, including: 

 
• substantiation could involve high cost; 
• the substantiation process could limit innovation and prevent or delay products 

getting to market, to the detriment of consumers; and 
• specific wording of claims could reduce their effectiveness and the industry’s 

ability to differentiate in the marketplace, and limit the information available to 
consumers. 

 
Option 4 

 
Support for this option was high among industry respondents, however most 
considered that generic claims should be included.  In supporting this option, 
respondents clearly stated that it required further work, particularly in the area of 
defining the level of risk and communicating this to industry to avoid confusion.  It 
was also suggested that some guiding principles would be needed. 
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The rationale for support for this option from industry is that it: 
 

• most closely balances industry needs, food safety requirements and the broader 
community benefit without being overly restrictive or lenient; 

• is the most cost effective option; 
• fosters the greatest industry innovation; 
• aligns with risk based approaches being adopted internationally (including the 

Codex Alimentarius) in all aspects of scientific support for food regulation; 
• requires all claims to be scientifically substantiated proportional to the level of 

risk, with only high level risk being subjected to pre-market substantiation; 
• creates a workable process of substantiation to allow claims to made without 

creating large delays around approval for claims or unnecessary workloads for all 
concerned (regulators and industry); and 

• could include generic claims that: 
- recognise international work thus avoiding duplication of effort; 
- have clearly defined qualifying and disqualifying criteria therefore removing 

the need for pre-market approval; 
 
The following areas of concern with Option 4 were identified by some respondents 
from both the health and industry areas: 

 
• the regulatory model would have to be one that did not advantage ‘big business’; 
• for low and medium level claims, a backlog of pre-market assessments could 

develop, delaying the process; 
• there is a risk that the approval process will be used by the regulatory authority as 

a means for revenue raising; 
• scientifically based evaluation should be required; 
• the type and level of information required (for example, exposure data) to make 

pre-market assessments would not necessarily be known; 
• the pre-approval process would stifle innovation and could delay consumer 

awareness and potential public health benefits. 
 

Further suggested work 
 
Respondents identified the following areas where additional work would be required 
to improve the operation of any proposed regulatory system: 

 
• There is a need for differentiation between the levels of risk (with examples) and 

guidelines that clearly define the nature and level of evidence that is required for 
substantiation at each level of risk; 

• Claims should be supported by educational material to ensure claims are well 
understood by both consumers and manufacturers; 

• The possibility of more involvement of NGO’s in the risk determination process, 
with medium risks being NGO-regulated as a opposed to industry regulated; 

• Development of a Code of Practice that could include: 
- provision of guidelines for the wording of claims to minimise the risk of 

misleading claims (but specific wording is not supported); 
- help for industry to develop consumer educational material/ information that 

puts claims used in context of the total diet; 
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- provision of procedures for the monitoring of consumer understanding of 
claims and measuring the impact on sales 

• The inclusion of endorsements; 
• Reviewing the placement of enhanced function claims as health claims as these 

claims can fall in both the health claims and nutrient claims categories and this 
will impact on the level of substantiation required; 

• Reviewing enforcement issues as the degree of confusion may actually relate to 
the level of enforcement and its degree of effectiveness that occurs with the 
claims either within the food enforcement area or within the trade practices area; 

• Development of a system that discourages inappropriate behaviour and false and 
misleading claims, which compromises consumer confidence. 
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Draft amended policy principles 
 

 

Principles for Regulation and Management of Health, 
Nutrition and Related Claims Issues 

 
As a result of the consultation, a number of suggestions were made in relation to the 
policy principles.  After consideration, some of these suggestions have been included in 
a set of amended policy principles. “Track Changes” have been used so it is easy to 
see how they differ from the original set of policy principles. 

 
The proposed policy principles for nutrition, health and related claims for food 
provide that any intervention by government should: 

 

 1.  give priority to improving the health of the population; 
 

 2.  require en able the responsible use of scient ifi cal ly valid nutrient, health and 
related claims; 

 
 3.  support government, community and industry initiatives that promote healthy 

food choices by the population; 
 
 4.  be consistent with and complement Australian and New Zealand national 

policies and legislation including those relating to nutrition and health promotion, 
fair trading, industry growth and international trade and innovation; 

 
 5.  be cost effective for al l p art ies, not more t rade rest rict ive t han neces sary and 

comp ly wit h Aust ralia’s obli gat ions under t he WT O Agreem ent s; 
 

 6.  contain a process of substantiation which aligns levels of scientific evidence 
with the level of claims along the theoretical continuum of claims, and at 
minimum costs to the community; 

 

 7.  draw on the best elements of international regulatory systems for nutrient, health 
and related claims and be responsive to future trends and developments; 

 

 8.  provides for collaborative action among enforcement agencies, industry and 
consumers to optimise educational resources; and 

 

9. allows for effect ive monit orin g and ap p rop riat e enforcement. 
 

The following features of any regulatory system for health, nutrition and related 
claims are also considered desirable. The system should: 

 
 10. favour pre-market approval rather than post-market reaction; 

 

 11. enable better engagement of sectors other than government in providing 
nutritional advice and information; 

 
 12. promote a partnership between consumers, governments and industry in the 

delivery and use of nutrition, health and related claims; and 
 

13. allow for all transition issues to be clearly identified and steps taken to justify and to 
minimise costs of change and transit ion. 
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HEALTH AND RELATED CLAIMS 
 

Preferred options by stakeholder group 
 
Type of 
respondent 

No. of 
submissions Option 1 Option 2 Comb. 2 

& 3 Option 3 Comb. 3 
& 4 Option 4 Option 5 Option 6 

Industry 2
2 N/A N/A N/A 1 8 1

1 N/A 1 

Health 
organisation 

1
1 N/A 3 3 N/A N/A N/A N/A N/A 

Health individual 5 N/A N/A 1 1 1 1 N/A N/A 

Consumer 
organisation 2 N/A N/A N/A N/A N/A N/A N/A N/A 

 

NOTE: Not all respondents expressed a preference. 
Some respondents in the ‘combination of 3 & 4 column mainly supported Option 4 with the inclusion of generic claims. 

8 
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Diabetes Australia – NSW 
Safe Food NSW 
M eat and Livestock Australia 
International Diabetes Institute 
Pauls Limited 
M r Bill Shrapnel 
Ms Rosemary Stanton 
Public Health Association of Australia 
Australian Food and Grocery Council 
Goodman Fielder Ltd 
The Horticulture Australia Council 
Winemakers Federation of Australia 
Sanitarium Health Food Company 
Nutrition Australia 
Heart Foundation of Australia 
Nestle Australia Ltd 
Kellog (Aust) Pty Ltd 
Dietitians Association of Australia 
Australian Dairy Products Federation 
The Hines Group 
The Australian Institute of Food Science and Technology Inc 
Australian Retailers Association 
Australian Institute of Environmental Health (WA Division) 
Australian Chamber of Commerce and Industry 
Australian Dairy Corporation 
Australian Consumers’ Association 
National M eat Association of Australia 
Supermarket to Asia 
Horticulture Australia Limited 
Consumers Institute of New Zealand Inc 
National Heart Foundation of New Zealand 
New Zealand Dietetic Association 
New Zealand Grocery Marketers Association 
M r John Birbeck 
Ms Jennifer Yee 
Ms Louise M anvil 
Advertising Standards Authority (NZ) 
Strategic Inter-Governmental Nutrition Alliance 
Australasian Soft Drink Association Ltd 
Coles Myer Limited 
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